Brey was denied entry.  Waukesha contended, however, that its stone
quarry is not a "mine", subject to the Act, that section 103(a) does not
permit nonconsensual inspections without a search warrant, that if it
does, such warrantless inspections violate the Fourth Amendment, and
that in any event the refusal to permit federal inspection of a stone
quarry does not constitute a violation of the Mine Act for which a civil
penalty may be imposed.  In his decision, the administrative law judge
held against Waukesha on each of its contentions, and assessed a $1,000
penalty.  We granted Waukesha's petition for discretionary review.  The
company makes the same arguments before us.

After oral argument and while the case was pending for decision,
the federal district court in the section 108(a)(l) action (see note 2,
supra) dismissed the Secretary's complaint for injunctive relief,
holding that to the extent the Act permitted nonconsensual warrantless
inspections, it violated the Fourth Amendment. Marshall v. Dewey, 493
F. Supp. 963 (D. Wls. 1980).  The Secretary then filed a direct appeal
with the Supreme Court, which noted probable jurisdiction, sub, nom. ,

Donovan v. Dewey, 49 U.S.L.W. 3531 (U.S. January 26, 1981), ____ U.S.

____ (1981).  We stayed further action in this case pending the Supreme

Court's decision.  (Order of March 16, 1981).

On June 17, 1981, the Supreme Court decided the Waukesha case
before it.  Donovan v. Dewey, 49 U.S.L.W. 4748 (U.S. June 17, 1981) (No.

80-901), ____ U.S. ____ (1981).  The Court held that the Mine Act

provides for nonconsensual warrantless Inspections and that such
inspections do not violate the Fourth Amendment. Resolution of those
issues leaves before us the question of whether the refusal to permit an
inspection is a violation of the Act for which a penalty must be
imposed. $_/ We hold that it is and thus affirm the judge's decision.

fn. 2J cont'd

(A) violates or fails or refuses to comply with any
order or decision Issued under this Act,

(B) Interferes with, hinders, or delays the Secretary or
his authorized representative, or the Secretary of Health,
Education, and Welfare or his authorized representative, in
carrying out the provisions of this Act,

(C) refuses to admit such representatives to the coal or
other mine,

(D) refuses to permit the inspection of the coal or other
mine, or the investigation of an accident or occupational
disease occurring in, or connected with, such mine....

3y We reject Waukesha!s contention that its stone quarry is not a
"mine" subject to the Act.  The definition of "mine" in section 3(h) of
the 1977 Mine Act is virtually Identical, in pertinent part, with
section 2(b) of the Federal Metal and Non-Metallic Mine Safety Act of
1966.  The legislative history of the 1966 Metal Act clearly indicated
that stone quarries were mines.  S. Rep. 1296, 89th Cong., 2nd Sess.
(1966), reprinted in 1966 U.S. Code Gone, and Adm. News at 2851.  The
legislative history of the 1977 Mine Act establishes that Congress
intended a very broad interpretation of "mine."

(footnote continued)

1703returned to the pile he did not stop to phone the preparation plant oper-\line ator to find out which feeders had been used indicates that he did not con-\line \expndtw1 sider it a matter of great concern. There is no reason to think he would\line \expndtw-1 have used a two-way radio to ask the appropriate questions.}\par \pard \plain \cbpat8\ql\li7\fi583\ri0\sb245\sa0\sl-230\slmult0 \f1\fs20\b{\b0\i0\cf1\charscalex84\expndtw-2\f1\cchs0\lang1033\fs23 While I find a violation of the regulation, 1 find that MSHA has failed\line to carry the burden of proof that the violation caused the fatal accident or\line \expndtw0 that compliance with the regulation would have prevented the accident. Old\line \expndtw-1 Ben is a large company with a substantial history of violations, although I\line am not aware of a history of violating this particular section.  The negli-\line \expndtw-2 gence was of a very low order, there was good faith abatement and the degree\line \expndtw1 of hazard is questionable. A penalty of $900 is assessed.}\par \pard \plain \cbpat8\qc\li0\fi0\ri14\sb252\sa0 \f1\fs20\b{\b0\i0\ul\cf1\charscalex100\expndtw-3\f1\cchs0\lang1033\fs20 ORDER}\par \pard \plain \cbpat8\ql\li0\fi583\ri0\sb252\sa0\sl-230\slmult0 \f1\fs20\b{\b0\i0\cf1\charscalex84\expndtw0\f1\cchs0\lang1033\fs23 It is therefore ORDERED that Old Ben Coal Company pay to MSHA, within\line \expndtw-2 30 days, a civil penalty in the amount of $900.  It is FURTHER ORDERED that\line \expndtw-1 all arguments not specifically adopted in the above opinion are REJECTED.}\par \sect\sectd \sbknone\pgwsxn11909\pghsxn16834\marglsxn7935\margrsxn3255\margtsxn1440\margbsxn720\cols1\colsx60 \pard \plain \li0\ri0\sb0\sa0\pvpara\phmrg\posnegx-1670\posnegy173\absw0\absh533\nowrap\dfrmtxtx36\dfrmtxty58 {\pict\wmetafile8\picw2667\pich939\picwgoal1512\pichgoal532
